EXHIBIT F

HERRING & IRWIN, L.L.P.
1105 WEST 12™ STREET
AUSTIN, TEXAS 78703

TEL: 512-320-0665 Fax: 512-320-0831

July 30, 2007

Chief Justice Wallace B. Jefferson
Texas Supreme Court

P.O. Box 12248

Austin, Texas 78711-2248

Dear Chief Justice Jefferson:

1 offer a suggestion for your consideration, in line with the ABA’s current initiative and
similar projects in several other states concerning legal malpractice insurance: -

Legal malpractice insurance carriers estimate that well over 50 percent (perhaps higher
than 60 percent) of Texas lawyers do not carry legal malpractice insurance. (Many years ago the
State Bar conducted a survey that reached roughly the same result.) The absence of malpractice
insurance, of course, sometimes injures clients who are left with no practical remedy when their
lawyers make costly mistakes. The failure of so many Texas lawyers to carry malpractice -
insurance also results in a disparity and unfaimess among lawyers and firms: uninsured lawyers
obviously save that everhead expense in comparison with the many lawyers who cm'y
malpractice msurance to protect both themselvel and theu' ehents

(f handle both sides of the legal rmlpraence docket and when a lawyer shows that he has
no malpractice msurance, I almost never take a case, regardless of the wrongdoing. Similarly, on
the defense side T have almost always settled very quickly claims against uninsured lawyers for
littie or nothmg, regardless of how senously the lawyer damaged the chent )

As noted in the enclosed article this month in the Los Angeles Tlmes (Attachment 1),
twenty states have adopted some form of malpractice insurance disclosure requirement. Only
one state has mandatory legal malpractice insurance (Oregon). Some states—such as
Ohio-require that a lawyer inform clients at the outset of the relatlonshlp whether the lawyer has
malpraetxce insurance (see Attechment 2). Ohio Rule 1.4(c) prov:des in part

‘() A lawyer shall inform a client at the time of the client's engagement of the lawyer or at

any time subsequent to the engagement if the lawyer does not maintain professional
liability insurance in the amounts of at least one hundred thousand dollars per occurrence
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and three hundred thousand dollars in the aggregate or if the l1awyer's professional liability
insurance is terminated. The notice shall be provided to the client on a separate form set
forth following this rule and shall be signed by the client,

(1) A lawyer shall maintain a copy of the notice signed by the client for five years after
termination of representation of the client.

(2) A lawyer who is involved in the division of fees pursuant to Rule 1.5 (¢) shall inform

the client as required by division (c) of this rule before the client is asked to agree to the
division of fees.

(3) The notice required by division (c) of this rule shall not apply to either of the
following:

(i) A lawyer who is employed by a governmental entity and renders services
pursuant to that employment;

(ii) A lawyer who renders legal services to an entity that employs the lawyer as in-
house counsel.

Similarly, | Pennsylvama Rule 1.4(c) prowdes

‘A lawyer in pnvate pracuce sha.ll mform a new client in wntmg if the lawyer does not

have professional liability of at least $100,000 per occurrence and $300,000 in the
a'ggregate per year, subject to commercially reasonable deductibles, retention or co-
insurance, and shall inform existing clients in writing at any time the lawyer’s
professional liability insurance drops below either of those amounts or the lawyer’s
professional hablhty insurance is terminated. A lawyer shall maintain a record of these
disclosures for six years after the termination of the representation of a client.

Some other states have adopted ﬁ vérﬁon of the ABA's “Médél Court Ruie on Insurance

Disclosure,” which the ABA House of Delegates approved in 2004 (see Attachment 3). That
model court rule generally requires a lawyer to file a certification concerning insurince status
with the state’s highest court. Attachment 4 is an ABA table from June 20, 2007, showing the
status of unplanentatlon of the ABA Model Court Rule and similar pmvxsmns

This sort of proposa.l has pro’s md con’ a, of course, as well as some compléxx;ff

However, it seems to me to be. fair and reasonable for a client to know whether his or her lawyer
" has insurance. Protecting clients—at least to the extent of lettmg clients know whether their
lawyer has insurance—would seem to be a worthy goal for our profession. Adopting a client-

notice provision would not require any lawyer to buy i insurance, but would let clients have access
to what is unquestionably important information.
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I'have enclosed as Attachment 5 a few other pertinent materials, including a pro-con
article from the debate on the ABA model court rule in 2004.

If the court decides to pursue this proposal, the court might consider setting up a task
force to study the issue in detail, as the court has done with several other issues. [ think it would
be important to develop a consensus on this proposal among Bar leaders before going forward
with any rule. I think that the issues are sufficiently complex that the matter requires careful
analysis and, if possible, a carefully, methodically developed consensus. I understand that two
current commiittees, one Bar committee and one supreme court committee, are studying possible
disciplinary rule amendments generally, but that both of those committees are moving relatively
slowly with that very large project, and I suspect that they would be unlikely to be able to devote
the careful attention and time that this issue merits. If the court appoints such a task force, I
would suggest that the group include recognized Bar leaders, representatives from one or more
legal malpractice insurance carriers (¢.g., Jett Hanna from TLIE), and representatives from both
sides of the legal-malpractice docket (e.g., former Bar Presidents Broadus Spivey (plaintiffs) and

" David Beck (defense)). :

You may well choose to reject this suggestion, and that’s fine. I just wanted to mention it
because [ think it is a worthwhile project, and obviously the issue is currently receiving

substantial attention from courts and bar associations across the country, as well as from the
ABA.

I appreciate your considering this suggestion.
Sincerely,

?w.. /7§ -

Charles Herring, Jr.

Attachments
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From the Los Angeles Times

LAW

Lawyers split on insurance proposal -

if the disclosurs of malpractice coverage was mandatory, costs may rise but plaintiffs may select better.
By Molly Selvin’

Times Staff Writer

July 2,2007

California lawyers will have to tell their clients whether they carry malpractice insurance under a proposed
rule that opponents say could add to the costs of going to court. : :

About 20% of the state's 150,000 lawyers don't have malpractice coverage, according to Jim Towery,

chairman of the State Bar of California task force that drafted the proposed rule. Towery and others who

support the rule said most clients want to know whether a prospective lawyer has insurance, or a history of
. complaints, but many fail to ask. :

Opponents fear that requiring disclosure might effectively force all lawyers to buy such insurance and pass
on the costs — up to $9,000 a year — to clients. - .

Most of those who lack the insurance are sole practitioh.ers who represent accident or consumer fraud
victims,

"They're the people who really provide access to justice, as opposed to tall-building lawyers," said Diane
Karpman, a legal ethics expert who predicted that some small practitioners would be put out of business,

The number of disgruntled clients who sue their attorneys is small relative to other types of civil lawsuits
but the number of claims is rising, according to an American Bar Assn. study. For instance, legal ‘
malpractice cases worth $2 million or more Jjumped 60% between 1996 and 2003, the latest year for which

data are available, In most cases, clients ask for much less, but the number of ¢claims under $10,000 has
risen too, by 8% in the same period. '

Most legal malpractice claims result from personal injury and real estate cases, according to the study, and

close to 70% of these suits were lodged against sole practitioners or members of firms with 10 lawyers or
fewer. Lo ‘ ) '

"There are so many ways that the lawyer can make an error," said Edith Matthai, a Los Angeles lawyer who
generally represents other lawyers in malpractice cases.

. Proponents of the rule, including lawyers who handle malpractice cases for plaintiffs, say the requirement
would protect consumers whose claims are mishandle

"Prospective clients should at least know that an attorney chooses to practice without insurance or is unable
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" togetit," said Robert Sall, a Laguna Beach lawyer. -

e ;{_9-:05, ::'h'ef represented an Orangc County "\;v'd‘mar':xi‘who"se divorce lawyer "failed to take the i
t ba tect the marital assets." The woman's estranged husband squandered hundreds of
fore the divaree was final . - o

o CENNGE s g S
She sued the lawyer for malpractice, winning a $450,000 judgment but collecting a tiny fraction of it

because the lawyer, who had no liability coverage, filed bankruptcy. The woman, then in her 60s and with
meager resources, had to move in with one of her children. I
Some lawyers feel uncomfortable carrying malpractice insurance. Newport Beach plaintiffs’ lawyer Mary
Shea has never been sued for malpractice but carried insurance for 10 years. Financial and philosophical
reasons prompted her to let her policy lapse in 2005. . _ l

"There are victims here," Sall said.

The premium took a big bite out of her income, she said, and she felt there was an inherent conflict of

interest in relying on the same insurance companies she often sued on behalf of wronged clients to defend I
her if she herself was sued. '

Thie American Bar Assn adopted a mode! insurance disclosure rule in 2004, and 20 states now emi:race
some form of it. Several others are considering proposals. The requirement was in effect in California

between 1992 and 2000 but the Legislature let the rule sunset during an unrelated dispute over State Bar
funding. S e - :

The proposed rule -would have to be approved by the State Bar's Board of Governors and the California
Supreme Court. :

The State Bar's comment period closes Aug. 6. To submit comments, go to the State Bar's website at
calsb.org, click on "public comment” and search for "insurance disclosure.”

molly.selvin@latimes.com

- If you want other stéries on this topic, search the Archives at latimcs.com/ﬁr(:hh'gs_.
: | INReprins
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Ohio Rule of Professional Conduct 1,4(c)

(c) A lawyer shall inform a client at the time of the client's engagement of the lawyer or at any
time subsequent to the engagement if the lawyer does not maintain professional liability
insurance in the amounts of at least one hundred thousand dollars per occurrence and three
hundred thousand dollars in the aggregate or if the lawyer's professional liability insurance is

terminated. The notice shall be provided to the client on a separate form set forth following this
rule and shall be signed by the client.

(1) A lawyer shall maintain a copy of the notice signed by the client for five years after
termination of representation of the client.

(2) A lawyer who is involved in the division of fees pursuant to Rule 1.5 (e) shall inform the

client as required by division (c) of this rule before the client is asked to agree to the division of
fees,

(3) The notice required by division (c) of this rule shall not apply to either of the following:

(i) A lawyer who is employed by a governmental entity and renders services pursuant to that
employment;

(ii) A lawyer who renders legal services to an entity that employs the lawyer as in-house counsel.

NOTICE TO CLIENT

Pursuant to Rule 1.4 of the Ohio Rules of Professional Conduct, I am required to notify you that I

do not maintain professional liability (malpractice) insurance of at least $100,000 per occurrence
and $300,000 in the aggregate. ‘

Attorney's Signature
CLIENT ACKNOWLEDGEMENT

[ acknowledge receipt of the notice required by Rule 1.4 of the Ohio Rules of Professional
Conduct that [insert attorney's name] does not maintain professional liability (malpractice)
insurance of at least $100,000 per occurrence and $300,000 in the aggregate.

Client's Signature

Date

Comments

Professional Liability Insurance

[8] Although it isin thé best interest of the lawyer and the client that the lawyer maintain
professional liability insurance or another form of adequate financial responsibility, it is not
required in any circumstance other than when the lawyer practices as part of a legal professional

“17-




association, corporation, legal clinic, limited liability company, or registered partners}

[9] The client may not be aware that maintaining professional hablhty insurance is no
and may well assume that the practice of law requires that some minimum financial
respon51b111ty be carried in the event of malpractice, Therefore, a lawyer who does no

certain minimum professnonal liability insurance shall promptly inform a prospective
client. . , :
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*Conference Repo

ABA Annual Meetlng

Malpracnce

mmmﬂmv&o Appmvel!nle
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'IIANTA—-"I‘he ABA House of Delegates
A roved a resolution under which w-
required to disclose annually to
their ltlte blr regulltorl whether they carry profu
sional lability insurance. .

At the ABA Annual Meeﬁng, held here Aug. 8-10, the
delegates voted 213-202 to adopt a Model Court Rule on
Insurance Disclosure offered by the Standing Commit-
tee on Client Protection, Section of Family Law, Stand-
ing Committee on Professional Discipline, and National
Organization of Bar Counsel, as well as the state bars of
New Mexico, Virginia, and Washington.

The proposal was adopted over the oppodﬂon of the
ABA's Tort Trial and Insurance Practice Section

(TTIPS) and the Stan Committee on Lawyers’ Pro-
fessional Liability, both o whichlmiltedﬂmtheruleis
misleading and of holes.

Opponents also failed to _convince the delegatu to
postpomavoteunﬂlllatarmﬂng _
e o corty

The mdmodel—lf lu
their yearly regiltw:btf with their state bar regulators

whetherthehwyerhuandlmendltomdminmr '

age under a professional llabimy insurance pol.icy The
rule exempts government lawyers and in-house counsel
for organizational clients. :

The rule adopted by the House of Delegates differs
slightly from the model thlt was drafted by the client
protection committee.

At the urging of David J. Wme. Kansas City, Kan.,
the delegates amended paragraph A of the model rule
to require a lawyer to certify annually not only that the
lawyer is currently covered by malpractice insurance
but also that the lawyer “intends to maintsin insurance

during the period of time the liwyer is englgedinthe
prlvute practice of law.” -

Mdhg Rules. The ABA mle doean't plow virgin ter-
ritory. Eleven states already have some sort of regula-
tion governing lawyers' inlurlnee See 20 Law. Man.
Prof. Conduct 208, 343. - - -

‘Six states—Delaware, Mlinols, Michigm, Nebraska,
North Carolina, and Virginia--mirror the ABA rule in
requiring annual disclosure of insurance status by law-
yers on their bar regimﬂon statements.

Four others—Alasks, New Hampshire, Ohio, and
South Dakota--call for direct disclosure of insurance
status to clients. One jurisdiction, Oregon, has a statute
requiring practicing lawyers to maintain malpractice in-

Model _cum_mmfu_n-eo;m 'r'-uw" by ABA House of Delegates

“Mode]l Court Rule on Insur-
ance Disclosure
"RULE NSURANCE DIS-
CLOSURE™
“A. Each lawyer admitted to the
tl:t‘l:vhu practice of law shall certify
e
diction] .on .or before -
31 of each year]: 1) whether the
lawyer is in the private
practice of law; 2) if engaged in
the private ncﬂca of law,
_ whether the lnwyer is currently
covered . by onal Lability
insurance and intends to maintain
insurance during the period of

time the lawyer is engaged in the
- private pracﬂce of law; and 3)
whother hwyer i mmpt

utoourtofthe}urls-- :

trom the prcvlslom of this Rule
because the lawyer is engaged in
the practice of law as'a full-time
government lawyer or is counsel

i t cli-
co a8 doc mot rSpresent o

outaide that capaci
admitted to the practice of
law in this jurlld:ec;lon who fre-
cove rofes-
gi?:ml liab Imumn;y -xf.n no-
[tha highest court in the juris-
writing wuitc:’ttn 30 days

po rovi
ooverlge lnpm is no lo ef-
fect or terminates for ng::mn
"B 'meton oing shall be certi-
awyer admitted. to
thelcﬂvepncticeofhwinﬂds

represent clients -
. Each lawyer

prescribed the [highest -
court of the iction]. The in-
_ formation submitted pursuant to-
- this Rule will be made available to
the public by such means as may
bé designated the [hishut :
court of the on].

onlnmchformumay

“C. Any lawyer admitted to the
uctive practice of law who fails to
ly with this Rule in a timely

the practice of
law until such time ag the la:

complies. Supplying false infor-

iy L
s oct wyer to appro-
priste disciplinary action.”

ABA/SHA LAWYERS' MANUAL ON PROFESSIONAL CONDUGT

1S8N 0T 40-4060
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